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After a gestation period of almost four years, the new
European Union (EU) block exemption regulation for
vertical agreements (VBER) and the accompanying
guidelines1 finally entered into force on 1 June 2022. At
precisely the same moment, an entirely new United
Kingdom (UK) verticals regime came into being, albeit
UK practitioners had to wait a few more weeks until the
accompanying guidance on that regimewas published by
the Competition and Markets Authority (CMA).
When the European Commission adopted the previous

EU verticals block exemption regulation and guidelines2

on 20 April 2010, it set the competition law framework
for vertical agreements in the EU for 12 years, up until
that regulation’s expiry at midnight on 31 May 2022. At
the time, that felt like a long way off. While the growing
importance of e-commerce was already apparent in 2010,
andwas reflected in the 2010Guidelines, the Commission
could not have foreseen the extent to which the internet
had come to dominate the retail sector a decade later.
Although the move online was accelerated by the Covid
pandemic, the intervening years have seen an enthusiastic
adoption of e-commerce by European consumers, leading
to substantial growth in the market presence of online

retailers and marketplaces. This change in the market
context raised the question of how far the basic
architecture of the VBER regime needed to be revisited.
Questions that had received limited attention in the

run-up to 2010, such as the impact of parity clauses and
agency agreements in the online platform economy, thus
became critically important in the intervening years, as
a number of competition authorities sought to apply the
VBER to such conduct.3 Possibly prompted by the
proliferation of national cases, which did not always
provide a positive example of the decentralised
enforcement model,4 the Commission returned to the fray
on vertical agreements, notably with its infringement
decision against fashion brand Guess!.5 Inevitably, key
questions concerning online sales restrictions percolated
to the Court of Justice, leading to the milestone judgments
in Pierre Fabre (which confirmed that an outright online
sales ban amounts to a hardcore restriction on passive
selling) and Coty (which confirmed that a ban on the use
of third party marketplaces may fall outside of art.101
altogether and is in any event not a hardcore resale
restriction, since it relates to how a product is sold, rather
than where or to whom).6
While these cases arose within the framework set by

the 2010 VBER and Guidelines, questions remained over
interpretation and the coherence of the regime (for
example, in treating bans on the use of comparison sites
as hardcore but permitting bans on the use of online
marketplaces). Some of the key passages of the 2010
Guidelines dealing with online sales restrictions were
poorly worded in places, leading to continued uncertainty
on their implications. All of these developments suggested
that (at least) a significant revision of the 2010 Guidelines
was needed. Finally, even the most far-sighted (or
pessimistic) official sitting in the Commission or the then
Office of Fair Trading in 2010 could not have imagined
that, by the time that VBER expired, art.101 Treaty on
the Functioning of the European Union (TFEU) itself
would no longer apply in the UK, necessitating the
creation of an entirely new regime for the UK.
Since the texts of the 2010VBER andGuidelines were

themselves an iterative evolution of their predecessors,7

the fundamental architecture of European competition
law as it related to vertical agreements was largely the
same on 31 May 2022 as it was in 2000. Even so, the
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1Respectively, Commission Regulation 2022/720 of 10 May 2022 on the application of Article 101(3) of the Treaty on the Functioning of the European Union to categories
of vertical agreements and concerted practices [2022] OJ L134/4 (the new VBER) and Commission Notice—Guidelines on Vertical Restraints [2022] OJ C248/1 of 30
June 2022 (the new Guidelines), p.1.
2Respectively, Commission Regulation 330/2010/EU on the application of Article 101(3) of the Treaty on the Functioning of the European Union to categories of vertical
agreements and concerted practices [2010] OJ L102/1 (the 2010 VBER) and Commission Notice—Guidelines on Vertical Restraints [2010] OJ C130/1 of 19 May 2010
(the 2010 Guidelines), p.1.
3 For example, the large number of parallel investigations into the use of parity clauses by hotel online booking sites, the German Bundeskartellamt and UK Office of Fair
Trading (OFT) 2012 investigations of Amazon’s marketplace price parity policy, and the investigations by the Commission and OFT into the concerted introduction of an
agency-based sales model for eBooks by Apple and certain publishers.
4The rash of investigations into the use of parity clauses by hotel online booking platforms in a large number of Member States, which in some instances produced divergent
outcomes, may well have been the final straw.
5Decision of 17 December 2018 in Guess Case AT.40428 C(2018) 8455 final, available at: https://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=1
_AT_40428.
6Respectively, Pierre Fabre Dermo-Cosmétique SAS v L’Autorité de la Concurrence (C-439/09) EU:C:2011:649; [2011] 5 C.M.L.R. 31 and Coty Germany GmbH v
Parfümerie Akzente GmbH (C-230/16) EU:C:2017:941; [2018] 4 C.M.L.R. 9.
7Respectively, Commission Regulation 2790/1999 on the application of Article 81(3) of the Treaty to categories of vertical agreements and concerted practices [1999] OJ
L336/21 (the 1999 VBER), p.21 and Commission Notice—Guidelines on Vertical Restraints [2000] OJ C291/1 of 13 October 2000 (the 2000 Guidelines), p.1.
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extent of the changes that were revealed on publication
of the draft texts in summer 20218 and the final texts in
May 2022 took many by surprise. While the basic
framework remains the same, in that the regulation
provides a safe harbour that protects vertical agreements
from challenge under art.101 TFEU and national
equivalents as long as the parties’ market shares do not
exceed 30% and the agreements do not contain defined
hardcore or excluded restrictions of competition, the
outcome is a substantial rewrite of both documents that
alters their structure in significant respects and introduces
some important innovations.
Assessed on form alone, both documents are

substantially longer than the previous texts. The operative
provisions of the VBER itself have almost doubled in
length, from four to seven pages, while the Guidelines
have ballooned from 66 to 105 pages (from 229
paragraphs to 397). More importantly, the substance of
the regime shows a subtle but potentially important shift
away from the broadly “pro-internet” policy that underlay
the last two iterations of the regime towards a regime that
provides suppliers with more tools to limit online sales,
and promote brick andmortar outlets, than they may have
expected. This article will describe those changes and
suggest some ways in which this might play out over the
12-year lifetime of the new EU regime.9

Background
Although online retail was still in the early stages of
development in Europe at the time of the first modern
VBER back in 1999, the Commission had already
identified the potential for e-commerce to help with
breaking down national barriers to trade and thereby
facilitate the creation of a European digital single market
from which consumers could tangibly benefit. The
resulting policy impetus to encourage online sales was
clearly reflected in the wording of para.51 of the 2000
Guidelines, which stated that “Every distributor must be
free to use the Internet to advertise or to sell products”.
The paragraph went on to confirm that simply offering
products for sale on a website would generally be viewed
as a form of passive selling, reflecting the “easy access
from everywhere” principle that was inherent in online
retail. In other words, setting up a retail website created
an opportunity for buyers outside of the seller’s country
of origin to seek it out and make a purchase, thereby
breaking down national barriers, which would necessarily
lead to improved customer choice and lower prices. Given
the long-standing European case law condemning
restrictions on passive sales within the EU,10 adopting a
policy position that essentially viewed e-commerce as
passive selling ensured that (in contrast to certain other

jurisdictions, notably including the United States)
suppliers would have limited ability in Europe to restrict
online sales outright. They would, however, be able to
set quality standards for a website or prevent active
marketing into territories or customers exclusively
allocated to another reseller, both of which were expressly
permitted.11

When the Guidelines were next revised in 2010, the
policy rationale behind the Commission’s approach to
online sales restrictions was made more explicit, with a
new para.52 noting that “The internet is a powerful tool
to reachmore and different customers thanwill be reached
when only more traditional sales methods are used and
this is why certain restrictions on the use of the internet
are dealt with as (re)sales restrictions”. The paragraph
went on to specify examples of hardcore restrictions of
passive selling, including a supplier requiring a buyer to
re-route orders from outside its territory to another
trader’s website or setting a higher wholesale price for
goods that would be sold online, compared with products
destined to be sold in a brick and mortar store. This
prohibition of so-called “dual pricing”, which in practice
precluded any volume-based rebate or promotional
payments that were not applied equally to off- and online
sales, made it very difficult to tailor incentives towards
promoting brick and mortar sales.
In another new, but more opaquely worded, sentence

two paragraphs later, the 2010 Guidelines noted that,
since “a supplier may require that its distributors use third
party platforms to distribute the contract products only
in accordance with the standards and conditions agreed
between the supplier and its distributors for the
distributors’ use of the internet”, in circumstances where
“the distributor’s website is hosted by a third party
platform” suppliers were entitled to require that
“customers do not visit the distributor’s website through
a site carrying the name or logo of the third party
platform”. Although this implicitly allowed suppliers to
prohibit sales on any third party marketplaces, which
universally trade under themarketplace operator’s “logo”,
it remained unclear whether such a prohibition still had
to be based on a marketplace’s inability to meet the
supplier’s “standards and conditions … for … use of the
internet” or whether the mere fact that a marketplace bore
its operator’s logo was sufficient.
The 2010 Guidelines also stressed that, while it was

acceptable for suppliers operating a selective distribution
system to require that online sales meet certain quality
criteria, it would regard “as a hardcore restriction any
obligations which dissuade appointed dealers from using
the internet to reach more and different customers by
imposing criteria for online sales which are not overall
equivalent to the criteria imposed for the sales from the

8Copies of which are still available on the consultation website, EC, “Additional public consultation on proposed guidance relating to information exchange in the context
of dual distribution, intended to be added to the Vertical Guidelines”, available at: https://competition-policy.ec.europa.eu/public-consultations/2021-vber_en.
9Although the new UK regime cleaves closely to the newly evolved EU model, on which this article focuses, the UK Government and CMA have introduced some
UK-specific elements of divergence that may cause complexity in the future. These are summarised towards the end of the article.
10This policy approach dates back to the early days of EU competition law, notably the 1966 judgment of the Court of Justice in Consten and Grundig v Commission (56/64)
EU:C:1966:41.
11 2000 Guidelines para.51.
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brick and mortar shop”.12 Since the consequence of
including a hardcore restriction in an agreement is to
remove it from the VBER safe harbour, this created a
potentially significant area of vulnerability for brands
looking to tailor their selective distribution criteria to a
constantly evolving multichannel retail environment.
Although the 2010 VBER and Guidelines saw a

strengthening of the position of online retailers in these
aspects, the movement was not all one way. In response
to widespread lobbying from brands, the 2010 Guidelines
also included new wording confirming that,
notwithstanding the inability to discriminate against
online retail, a brand operating a selective distribution
network could require member retailers to operate at least
one brick and mortar store, even though this would
necessarily exclude “pure play” online retailers from their
networks.13 This statement was made subject to the caveat
that “subsequent changes to such a condition” could not
“have as their object to directly or indirectly limit the
online sales by the distributors” (whatever that meant).
The reason why the Commission attached importance to
there being “subsequent changes” to such a condition,
rather than focusing on its imposition in the first place,
remained unclear.
All block exemptions are based on the premise that

they protect only those agreements that would merit
individual exemption under art.101(3) TFEU. Any block
exemption regulation thus has to confront the trade-off
between the desirability of simplicity and legal certainty,
on the one hand, and the need to tailor the regulation’s
safe harbour to cope with the variety and complexity of
the real world, on the other hand. The resulting safe
harbour should ideally work equally well for most market
players, without favouring particular types of undertaking
or business models. Faced with intense lobbying from
brands on the one side, and online retailers and
marketplaces on the other, the Commission and Member
States ultimately sought to take a middle path.
The main mechanism for squaring this circle chosen

by the Commission in the 2010 Guidelines was to
combine a clear and relatively generous safe harbour with
the threat of withdrawal of the benefit of the block
exemption in specific circumstances. Thus, for example,
the 2010 Guidelines warned that a (presumptively
protected) brick and mortar store requirement could
nevertheless be challenged, through withdrawal of the
block exemption, where the “characteristics of the
product” did not justify such a requirement and
“appreciable anti-competitive effects” occur.14According
to the 2010 Guidelines, withdrawal of the benefit of the

block exemption would also be likely if the cumulative
effects of the widespread use of a brick and mortar store
requirement by the operators of selective distribution
systems meant that “the selective distribution systems at
issue prevent access to the market by new distributors
capable of adequately selling the products in question,
especially price discounters or online-only distributors
offering lower prices to consumers, thereby limiting
distribution to the advantage of certain existing channels
and to the detriment of final consumers”.15 In practice this
simply did not happen, regardless of whether the conduct
under examination originated from online platforms or
those wishing to constrain them. The need to review the
2010 regime in time for its expiry in 2022 thus offered
the Commission an ideal opportunity to re-examine this
trade-off.

The EU VBER review
Reflecting the leisurely pace of the EU legislative process,
as well as potentially revealing the extent of the changes
that were already being contemplated, the Commission
announced the start of its review of the 2010 VBER and
Guidelines on 3 October 2018.16 In keeping with the EU’s
better regulation principles, an initial evaluation phase
was designed to gather information to enable the regime
to be assessed by reference to five evaluation criteria:
effectiveness, efficiency, relevance, coherence and EU
added value. More concretely, the Commission’s short
consultation strategy document noted that “The purpose
of this evaluation is to gather evidence on the functioning
of the Regulation (and the relevant Guidelines) that will
serve as a basis for the Commission to decide whether it
should let the Vertical Block Exemption Regulation lapse,
prolong its duration or revise it, together with the
accompanying Guidelines on Vertical Restraints, in light
of the new market developments since their adoption in
2010, notably the increased importance of online sales
and the emergence of new market players such as online
platforms”.17 The subsequent public consultation on the
Commission’s evaluation, which sought information on
the operation of the regime by means of an online
questionnaire, lasted from 4 February to 27 May 2019.
This was followed by a well-attended stakeholder
workshop, which was hosted by the Commission in
Brussels from 14–15 November. The Commission also
commissioned a number of detailed “support studies” for
the review, which were collated in a document running
to more than 500 pages.18

12 Paragraph 56.
13 Paragraph 54.
14 Paragraph 176.
15 2010 Guidelines para.179.
16The evaluation page remains accessible at the time of writing, EC, “EU competition rules on vertical agreements-evaluation”, available at: https://ec.europa.eu/info/law
/better-regulation/have-your-say/initiatives/1936-EU-competition-rules-on-vertical-agreements-evaluation_en. The dedicated web page on the main review is accessible
at: https://competition-policy.ec.europa.eu/public-consultations/2018-vber_en. The review itself drew heavily on earlier work undertaken by the Commission in the course
of its extensive E-Commerce Sector Inquiry, which ran from 2015–2017. Relevant papers from that inquiry are available at: EC, “Sector inquiry into e-commerce”, available
at: https://competition-policy.ec.europa.eu/sectors/ict/sector-inquiry-e-commerce_en.
17“Consultation strategy for the evaluation of the Vertical Block Exemption Regulation”, available at: https://competition-policy.ec.europa.eu/system/files/2021-04/consultation
_strategy.pdf (emphasis added).
18EC, “Support studies for the evaluation of the VBER: Final Report”, available at: https://ec.europa.eu/competition/publications/reports/kd0420219enn.pdf.
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The evaluation phase culminated on 8 September 2020
with the publication by the Commission of a 233-page
Staff Working Document setting out the results of its
consultation.19Unsurprisingly, the Commission confirmed
in that document that there was widespread support for
maintaining a VBER, which was viewed as “useful” and
“relevant” by stakeholders. Nonetheless, the Commission
noted that its evaluation had “identified a number of
issues, in particular as regards the clarity of the rules and
their ability to address new market developments, which
limit the effectiveness, efficiency and coherence of the
intervention”. Adopting terminology that was to prove
important for framing the remainder of the review, the
Commission noted that there were some areas where the
VBER regime could produce “false positives” (i.e. the
protection of restrictions that may not in fact merit
exemption under art.101(3) TFEU). According to the
Commission, these included retail parity clauses, online
platform bans and certain restrictions on online
advertising. The question of whether the VBER also gave
rise to false negatives (i.e. the exclusion of restrictions
from the VBER safe harbour that actually merited
exemption) was kept more open, with the only area of
consensus appearing to be that the treatment of tacitly
renewable non-compete obligations as excluded
restrictions was overly restrictive.
As far as the market context was concerned, the Staff

Working Document noted the failure of the existing
regime to take full account of the rise of e-commerce,
especially the growth of third party marketplaces.
According to the document, the shift to online retail had
promptedmany changes in distributionmodels, including
an increased use of selective distribution by suppliers at
the expense of exclusive distribution, and greater reliance
by suppliers on vertical restraints across an increasingly
complex multi-channel retail environment.20 Overall, the
Commission indicated that the evaluation had identified
a need to clarify the rules to reduce complexity and
increase legal certainty, as well as to modify the regime
in key aspects relating to online sales, including dual
distribution, agency, retail parity clauses and restrictions
on the use of marketplaces and price comparison sites.

The Commission’s subsequent Inception Impact
Assessment, which was published on 23 October 2020,21

noted that “The evaluation identified certain areas where
the rules might not function well or as well as they could,
because they appear not well adapted to market
developments (notably the growth of online sales and
new market players, like online platforms), not
sufficiently clear [sic], do not address certain issues or
do not refer to recent case law”. That recent case law
obviously included the leading cases on online sales
restrictions: Pierre Fabre and Coty. While the impact of
the former judgment was generally clear, the latter
judgment sparked a lively debate over whether it applied
only to luxury products or whether it had wider
application.22 Clearly the new Guidelines had to take
account of these cases, as well as resolving any remaining
uncertainty over their meaning.
Reflecting this goal, as well as responding to feedback,

the Inception Impact Assessment proposed “clarifying
and simplifying the [VBER] rules”, including by
incorporating recent case law and “filling in gaps” on
various matters including restrictions on the use of price
comparison sites, online advertising restrictions and the
treatment of new market players “such as online
platforms”. Responding to pressure from suppliers for
more flexibility in this area (which had also been a feature
of the last VBER review), the document indicated that
the Commission was prepared to explore situations in
which (hardcore) resale price maintenance may be
justifiable. Consistent with earlier signals, it also
confirmed that the Commission would consider whether
tacitly renewable non-compete obligations should not be
treated as excluded restrictions under the new VBER.
The document also set out options for potentially revising
the rules on dual distribution that permitted agreements
between competitors to be covered by the VBER safe
harbour in specific circumstances. The treatment of dual
distribution under art.2(4) of the 2010 VBERwas viewed
as simultaneously overly permissive in a world where
more suppliers were competing online with their retailers
and overly restrictive, in that for goods it only applied to
manufacturers that competed at a retail level, rather than
those involved at alternative levels of the supply chain.
In addition, the Inception Impact Assessment identified

19EC, Commission Staff Working Document Evaluation of the Vertical Block Exemption Regulation SWD(2020) 172 final, available at: https://ec.europa.eu/competition
/consultations/2018_vber/staff_working_document.pdf.
20The StaffWorking Paper noted, at p.38, that “e-commercemakes it easier for buyers to reach sellers outside their territory (and vice-versa). This development has increased
the relevance of the distinction between active and passive sales, with only restrictions on the latter being prohibited in the context of exclusive distribution under the current
rules. This is because the competitive pressure resulting from passive sales by distributors and retailers located in other territories increases the need perceived by suppliers
to be able to restrict such passive sales, in addition to the currently (and only partially) allowed restriction of active sales. The evaluation study therefore indicated that
distribution models which rely on territorial sales restrictions are becoming less viable. As a result, suppliers seem to be moving away from exclusive distribution models,
at least at retail level, and shifting towards other distribution models such as selective distribution”. In another key passage, at p.68 of the document, the Staff Working
Paper noted that “the evaluation has shown that since the adoption of the [2010 VBER], the growth of online sales and online platforms has had a significant impact on
distribution models. In this context, the evolving nature of platform business models has led to an increase in the number of contractual relationships and the increased use
of vertical agreements over time. At the same time, today’s consumers expect to have a continuous omni-channel experience across a variety of different channels such as
offline and online shops, marketplaces and other online platforms. This has led suppliers to increase the number of different distribution and sales channels used to promote
their products and services. These developments have led to changes as to the distribution models used. For example, the use of selective distribution systems has increased,
whereas exclusive distribution is used less frequently today. Similarly, new types of vertical restrictions, such as restrictions regarding sales through online marketplaces,
restrictions on online advertising or retail parity clauses have become more prevalent due to the growth of e-commerce. In addition, some issues that were already analysed
at the time of the last revision have become more prominent over time, such as stakeholder concerns with regard to possible free-riding between the different sales channels
and the appropriate delineation between active and passive sales”.
21EC, “EU competition rules-revision of the Vertical Block Exemption Regulation”, available at: https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives
/12636-EU-competition-rules-revision-of-the-Vertical-Block-Exemption-Regulation_en.
22 See Commission policy paper 2018-01 of April 2018, “EU competition rules and marketplace bans: Where do we stand after the Coty judgment?”, available at: https:/
/ec.europa.eu/competition/publications/cpb/2018/kdak18001enn.pdf.
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the treatment of active sales restrictions, indirect
restrictions of online sales and parity obligations as areas
in need of further in-depth assessment. The Commission
sought feedback from stakeholders on various policy
options for addressing the issues identified in these four
areas, together with other aspects of the evaluation,
through a further consultation exercise, which ran from
18 December 2020 until 26 March 2021.23

Overall, these documents revealed the challenges faced
by the Commission. While stakeholders understandably
asked for greater clarity, the Commission also needed to
update the regime to take account of what was an
increasingly complex environment. As earlier iterations
of the Guidelines had shown, sometimes providing clarity
for a range of scenarios can conflict with brevity.
Furthermore, there were often diametrically opposed
views among stakeholders as to the direction in which
such clarification should go. As in the last review, the
Commission would need to strike a careful balance
between what could be conflicting objectives and
stakeholder positions that were often diametrically
opposed.
In addition to the formal consultation documents, this

phase in the Commission’s review was marked by the
publication of some notable free-standing contributions.
First, the Commission published a “working paper” on
the assessment of situations where a distributor acts as
both an agent and an independent reseller of different
products from the same supplier.24 It also published two
expert reports by leading academics and practitioners: a
report on the implementation of active sales restrictions
by Frank Wijckmans and Sarah Jaques of Belgian law
firm Contrast25 and a report on cases dealing with online
sales and advertising restrictions at EU and national level
by Professor Alison Jones of King’s College London.26

Each is a substantial work of scholarship that contributed
materially to the quality of the Commission’s review and
related debate. While it is beyond the scope of this article
to give these papers the full treatment that they deserve,
it is notable that the Contrast report in particular proved
highly influential in identifying certain practical
challenges with the implementation of exclusive
distribution that appeared to chimewith the Commission’s
objective of rehabilitating that distribution model in an
increasingly online retail environment. Although the
Commission ultimately adopted Professor Jones’
recommendations concerning restructuring of the
Guidelines, it proved less willing to entertain her

recommendation to undertake amore fundamental review
of the “general framework” of the VBER regime “to
provide a more cohesive structure for Article 101 analysis
in cases where the safe harbour does not apply”, including
by addressing some of the tensions that arise from the
case law and providing additional guidance on the
circumstances in which hardcore restrictions may be
lawful. Bearing in mind that the creation of a robust and
reasonably clear block exemption inevitably involves
compromise and trade-offs, it is perhaps unsurprising that
this ultimately proved unattractive to the Commission.

The draft revised VBER and Guidelines
When drafts of the new VBER and Guidelines were
finally published for consultation on 9 July 2021,27 the
extent of the Commission’s proposed changes became
clear for the first time. While the structure was
significantly altered in places, the substance of the
changes was harder to discern at first reading. In
particular, the structure of art.4 of the 2010 VBER had
been changed so that, rather than simply listing all
permitted resale restrictions together in art.4(b), as
exceptions to a single hardcore resale restriction (i.e. “the
restriction of the territory into which, or of the customers
to whom, a buyer party to the agreement … may sell the
contract goods or services”), in the new text hardcore
restrictions and exceptions were listed separately for
different distribution models, depending on whether the
supplier operated an exclusive or selective distribution
system or neither (new arts 4(b), (c) and (d), respectively).
These changes were apparently intended to improve
clarity as to the scope of the safe harbour with respect to
resale restrictions (which according to the Commission
were perceived by businesses as “particularly complex
and thus difficult to implement”),28 albeit at the expense
of additional drafting complexity and length. The
substance of the provision remained the same, however.
Essentially, in this respect the furniture in the “VBER
house” had been moved around but not changed.
The helpful ExplanatoryNote29 published to accompany

the new drafts clearly set out the Commission’s three
objectiveswhen preparing the documents: 1) “Readjusting
the safe harbour to eliminate false positives and reduce
false negatives” (emphasis added); 2) updating guidance
“for a business environment reshaped by the growth of
e-commerce and online platforms, and ensuring a more
harmonised application of the vertical rules across the

23See EC, “EU competition rules-revision of the Vertical Block Exemption Regulation: About this consultation”, available at: https://ec.europa.eu/info/law/better-regulation
/have-your-say/initiatives/12636-Revision-of-the-Vertical-Block-Exemption-Regulation/public-consultation_en.
24 “Working paper: Distributors that also act as agents for certain products for the same supplier”, available at: https://competition-policy.ec.europa.eu/system/files/2021-04
/working_paper_on_dual_role_agents.pdf. Although the Commission ostensibly published this paper in response to stakeholder feedback that identified a lack of clarity
over the treatment of agents having both an agency and reseller functions, it is unclear why it considered that this necessitated the publication of what was in effect a new
draft section of the Guidelines in advance of the main consultation text.
25EC, “Expert report on the review of the Vertical Block Exemption Regulation: Final Report” (Contrast report), available at: https://competition-policy.ec.europa.eu/system
/files/2021-06/kd0821131enn_VBER_active_sales.pdf.
26 “Expert report on the review of the Vertical Block Exemption Regulation: Final Report”, available at: https://competition-policy.ec.europa.eu/system/files/2021-06
/kd0921156enn_VBER_online_sales.pdf.
27 See EC, “Additional public consultation on proposed guidance relating to information exchange in the context of dual distribution, intended to be added to the Vertical
Guidelines”.
28Explanatory Note, at p.6.
29EC, “Explanatory note on the new VBER and Vertical Guidelines”, available at: https://competition-policy.ec.europa.eu/system/files/2022-05/explanatory_note_VBER
_and_Guidelines_2022.pdf.
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European Union”; and 3) reducing compliance costs for
business by simplifying complex areas of the current rules
and streamlining guidance. On the first of these, the
Explanatory Note identified two possible false negatives
that in the Commission’s view needed to be eliminated:
the VBER’s treatment of, respectively, dual distribution
and parity obligations. In other words, the law in these
areas needed to be tightened to avoid potentially
anti-competitive conduct being protected from challenge.
On the other hand, the Commission identified the scope
for false negatives to arise with respect to the treatment
of active sales restrictions and online sales restrictions.
In these areas, in contrast, the regime needed to be made
more permissive. Interestingly, while the treatment of
parity obligations as a false positive remained from the
September 2020 Staff Working Document, there was no
longer specific mention of online advertising restrictions
as a false positive. Indeed, online sales restrictions were
now identified as an area of false negative risk, indicating
the Commission’s emerging view that a more lenient
approach was justified for those. The fact that such
restrictions are usually imposed by suppliers, and limit
the freedom of sellers and the platforms on which they
rely, possibly showed how the wind was blowing.
Indeed, given the wider political context, it is no

coincidence that the cumulative effect of the
Commission’s proposed changes would be to make it
easier for the Commission, National Competition
Authorities and private parties to use art.101 TFEU to
challenge restrictions commonly deployed by online
retailers and marketplace operators, while giving more
freedom for suppliers to “[design] their distribution
systems according to their business needs” without fear
of challenge.30 This marked a clear shift away from the
generally “pro-internet” approach of the 2010 VBER.
Reflecting the Commission’s stated objectives, the

draft VBER contained new definitions of active and
passive sales. Although these concepts are central to the
EU competition law regime for vertical agreements, and
the terms themselves were used in the art.4(b) of the 2010
VBER to define hardcore and permitted resale restrictions,
they were not defined in that regulation. This was not a
major issue in practice, due to the extensive case law on
the distinction between active and passive sales and the
fact that the 2010 Guidelines contained specific guidance
on how the terms should be understood, including in the
context of online retail.
Notwithstanding this, the Commission proposed

including a new art.1(1)(n) in the draft VBER, which
defined a “restriction of active or passive sales” as “a
restriction of active sales within the meaning of Article
1(l) or passive sales within the meaning of Article 1(m)”,
going on to state that a restriction with the object of
preventing “the buyers or their customers from effectively
using the Internet for the purposes of selling their goods
or services online or from effectively using one or more

online advertising channels is a restriction or active or
passive sales”. By providing that the defined term meant
one of two alternatives, with the legal position being very
different depending on which alternative applied, this
definition essentially said nothing. More meaningfully,
a new definition of active sales in art.1(1)(l) put forward
an extensive list of examples of sales methods that would
be considered active. These included actively targeting
customers by the use of “online media, price comparison
tools or advertising on search engines targeting customers
in specific territories or customer groups; offering on a
website language options different than the ones
commonly used on the territory in which the distributor
is established is normally active selling [and] offering a
website with a domain name corresponding to a territory
other than the one in which the distributor is established
constitutes active selling”. This marked a subtle but
significant shift from the 2010 Guidelines, which as noted
above started from the position that online sales were
presumptively a form of passive selling, and that “the
language options used on the website” formed part of
this.31

To go back to basics for a moment, it is fundamental
to the VBER regime that, while resale restrictions on
buyers (i.e. restrictions onwhere or to whom a buyer may
sell contract products) are generally hardcore, suppliers
are allowed to prohibit buyers from actively selling into
exclusive territories or customer groups that have been
allocated to other buyers or reserved by the supplier. By
clarifying that actions that could previously have been
viewed as a form of passive selling, such as the choice
of website language or domain name suffix, were in fact
forms of active selling that could be prohibited by a
supplier, this new definition promised to provide material
comfort for suppliers seeking to limit their buyers’ use
of the internet to attract customers from outside of their
home territory. This was therefore an important straw in
the wind.
In a further measure designed to make life easier for

suppliers wishing to use exclusive distribution, the draft
VBER proposed allowing such suppliers to appoint more
than one distributor in the same territory (‘shared
exclusivity’), which was not possible under the 2010
VBER. This was to be achieved by adding an entirely
new definition for an exclusive distribution system, in
art.1(1)(g), as “a distribution system where the supplier
allocates a territory or customer group exclusively to itself
or to one or a limited number of buyers, determined in
proportion to the allocated territory or customer group
in such a way as to secure a certain volume of business
that preserves their investment efforts, and restricts other
buyers from actively selling into the exclusive territory
or to the exclusive customer group” (emphasis added).

30Explanatory Note, p.4.
31At para.52. That itself was a shift aware from the 2000 Guidelines text, which specifically stated (at para.51) that “The language used on the website or in the communication
[with a customer] plays normally no role” in determining whether a sale is active or passive.
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The concept of shared exclusivity could be viewed as
contrary to the basic rationale for the treatment of
exclusive distribution under long-standing EU case law,32

namely to incentivise an exclusive distributor to invest
in promotion by protecting it from competition from other
distributors in the same territory, and indeed this author
has rarely come across it in practice. Nevertheless, the
stakeholder consultation and, in particular, the expert
report by Contrast33 indicated that it was a real concern
that contributed to difficulties with implementing active
sales restrictions in the EU. By extending the VBER safe
harbour to protect shared exclusivity, the Commission
was again showing its willingness to give suppliers greater
freedom of manoeuvre in crafting their distribution
arrangements.
The influence of the Contrast expert report can also be

seen in another notable innovation in the draft VBER,
namely permitting exclusivity obligations to be flowed
down beyond the supplier’s immediate customer.34 In
contrast with the text of both the 1999 and 2010 VBERs,
which stated that active sales bans into exclusive
territories or customer groups were permitted only as long
as “such a restriction does not limit sales by the customers
of the buyer”, the new wording in art.4(b) permitted the
restriction of active sales into exclusive territories and
customer groups “by the exclusive distributor and its
customers”. This was a potentially significant move, as
it would enable suppliers to maintain their exclusive
territories muchmore effectively in the common situation
where a supplier uses exclusive wholesalers to supply
retailers in a specific country. As the Contrast report
noted, the absence of the ability to “roll over” exclusivity
beyond the supplier’s immediate buyer under the old
regime meant that “the level of protection that can be
offered [for exclusive territories] arbitrarily depends on
the extent to which the supplier is vertically integrated”.35

Indeed, the inability to bind retailers supplied via an
intermediate distributor, combined with the greater
reliance on online sales by retailers, has materially eroded
exclusivity as a model. Coupled with the more extensive
definition of active sales contained in the draft new
VBER, this change promised to give brands a powerful
new tool to limit online sales by retailers, consistent with
the Commission’s objective of giving exclusive
distribution a new lease of life as a distribution model.

Contrary to the hopes of many brands, the same degree
of flexibility was not shown with respect to another
potential innovation identified by Contrast,36 namely
allowing suppliers to combine exclusive and selective
distribution within one and the same territory. Such a
combination corresponds with the preferred commercial
model of many brands, as it would enable them to
combine exclusive distribution at the wholesale level
(typically, by allocating a single country to a wholesaler
familiar with the local distribution environment in its
home territory in amanner that incentivises the wholesaler
to develop the brand in that country) with selective
distribution at the retail level (thereby ensuring a
uniformly high-quality retail sales environment for end
customers). Nevertheless, the risk of segmentation of the
Single Market implied by such arrangements appears to
have been a step too far for the Commission.
More fundamentally, the draft VBER proposed a new

limitation to the dual distribution exception that would
have significantly limited its scope. To recap, under the
2010 VBER this exception extended the scope of the
VBER safe harbour to protect certain non-reciprocal
vertical agreements between competitors, provided that
the competition between supplier and buyer took place
only at the downstream retail level. The Commission’s
VBER review had indicated that this protection could
give rise to false positives, in a world where suppliers
were increasingly selling through their own websites or
in their own name via marketplaces, in competition with
other sellers.37 The Commission’s proposed solution to
this was to limit the dual distribution exception to
situations in which the aggregate retail market share of
the supplier and buyer did not exceed 10%.38 For
situations where this was exceeded but the 30% market
share threshold was not, a modified safe harbour would
apply that protected all aspects of the vertical agreement
except for any information exchange between the parties.
Such information exchangewould thus be excluded from
the safe harbour and fall to be assessed under the rules
applicable to horizontal agreements.
In a further potentially far-reaching change to the dual

distribution exception, a new art.2(7) specified that the
exception would not be available in situations where “a
provider of online intermediation services that also sells
goods or services in competition with undertakings to
which it provides online intermediation services” (i.e., a

32 Indeed, the treatment of exclusivity is almost as old as EU competition law itself, dating from the seminal 1966 judgments of the Court of Justice in STM v Maschinenbau
Ulm EU:C:1966:38 and Consten and Grundig v Commission EU:C:1966:41.
33At pp.35–37.
34 See pp.39–40 of the Contrast report. As that report notes, the inability to flow down active sales restrictions was also included in the table of “issues identified” at p.83
of the Staff Working Document (albeit without commentary).
35At p.39.
36At pp.43–44.
37As the Explanatory Note put it, “The evidence gathered so far during the review of the VBER indicates that the originally rather limited scenarios of dual distribution
have become prevalent since the adoption of the currently applicable VBER and Vertical Guidelines. This is notably due to the growth of online sales, which has facilitated
direct sales by suppliers, either through their own web-shops or via online marketplaces. As a result, the current exception for dual distribution is likely to exempt vertical
agreements where possible horizontal concerns are no longer negligible”.
38As the Explanatory Note pointed out, this was consistent with the approach taken in the Commission’s De Minimis Notice (Commission Notice on agreements of minor
importance which do not appreciably restrict competition under 101(1) of the Treaty on the Functioning of the European Union (De Minimis Notice) [2014] OJ C291/1,
p.1).
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hybrid e-commerce website combining retail and
marketplace functions, such as Amazon) enters into a
vertical agreement with such competing undertakings.39

This would mean that, where a seller sold products on a
third-party (or “3P”) basis on a marketplace in
competition with products sold by the retail arm of the
marketplace operator on a 1P basis, all agreements
between the seller and the marketplace operator would
fall outside of the VBER safe harbour.40 The Commission
provided limited justification for this move, which
promised to remove large numbers of (largely innocuous)
agreements from the safe harbour, over and above
including an assertion in the draft Guidelines that “the
retail activities of suppliers of online intermediation
services that have such a hybrid function typically raise
non-negligible horizontal concerns”.41

To eliminate the identified false positive for parity
clauses identified by the consultation process, the draft
VBER also proposed a new excluded restriction in
art.5(1)(d) for “any direct or indirect obligation causing
a buyer of online intermediation services not to offer, sell
or resell goods or services to end users under more
favourable conditions using competing online
intermediation services”. By targeting this new provision
specifically at what the Explanatory Note described as
“across-platform retail parity obligations imposed by
providers of online intermediation services” (also referred
to as wide MFNs), while continuing to protect such
obligations in the offline world, as well as parity
restrictions that only limited the buyer’s behaviour on its
own website (i.e. narrow MFNs), the Commission again
revealed a shifting of the playing field away from online
platform operators and towards brands and other
suppliers.
The changes to the Verticals Guidelines proposed in

the new draft were even more extensive than those for
the VBER itself, particularly due to large parts of the
document being moved around. According to the
Explanatory Note, the structure of the draft revised
Vertical Guidelines had been “simplified to provide a
clearer framework of analysis for vertical agreements”.
Essentially, this was done by grouping guidance by theme
(for example, exclusive or selective distribution), rather
than according to whether one is applying the VBER to
an agreement or conducting a self-assessment outside the
VBER safe harbour (in most cases, in situations where
the market share threshold is exceeded). While this
reordering made some sections clearer, it inevitably made

others less clear by blurring the line between these
situations. Whether the overall result is better will
inevitably be a matter of personal taste.
It is beyond the scope of this article to provide an

exhaustive account of the innovations introduced in the
new draft Guidelines. In addition to updating the
Guidelines to deal with key case law developments,
including the Pierre Fabre, Coty and Auto24 judgments
and the Guess! Commission decision, and providing
guidance on the new aspects of the VBER itself, the draft
Guidelines included an expanded section on the
application of art.101 to agency arrangements. This
included a statement that online intermediation service
providers “in principle [do] not qualify as agents for the
purpose of applying Article 101(1)”. This was justified
in para.44 of the draft Guidelines by reference to the fact
that such providers are “categorised as suppliers under
the VBER”. (This reflected an apparently innocuous
innovation in art.1(1)(d) of the new draft VBER, which
defined supplier as including “an undertaking that
provides online intermediation services irrespective of
whether it is a party to the transaction it facilitates”.)
While this justification was something of a red herring

(since agents are always providers of a service to their
principals, an activity that is distinct from their sale of
the contract products on the principal’s behalf), the
paragraph went on to provide more persuasive examples
of why the traditional concept of “genuine agency” (which
enables certain agency relationships to be removed from
the scope of art.101(1) altogether, on the grounds that the
agent can be considered to be acting as an arm of the
supplier’s undertaking) did not map to “the online
platform economy”. Thismarked a further aspect in which
the new VBER regime was designed to reduce the
freedom of manoeuvre for online platforms, compared
with those that rely on them. Interestingly, this policy
objective was made explicit in the Explanatory Note,
which stated that this and other changes were “consistent
with the proposal for the Digital Markets Act (‘DMA’)
… because the focus of the DMA is on digital
gatekeepers, which are undertakings that enjoy market
power and therefore do not benefit from the safe harbour
provided by the VBER”.42

An even clearer example of this policy shift can be
seen in the draft Guidelines’ new section on marketplace
restrictions. As set out in para.316 of the draft Guidelines,
“a restriction or ban of sales on online marketplaces
concerns the modalities of the buyer’s online sales and
does not limit sales into a specific territory or to a specific
customer group”. As a result, such restrictions are not

39The draft VBER included a definition of “online intermediation services” as “information society services within the meaning of Article 1(1), point (b), of Directive (EU)
2015/1535 of the European Parliament and of the Council (6) which allow undertakings to offer goods or services: (i) to other undertakings, with a view to facilitating the
initiating of direct transactions between those undertakings, or (ii) to final consumers, with a view to facilitating the initiating of direct transactions between those undertakings
and final consumers, irrespective of whether and where the transactions are ultimately concluded”.
40To provide a worked example, in a scenario where a brand sold walking socks on the Amazon marketplace that competed with walking socks sold by Amazon on a 1P
basis (whether Amazon’s own-brand, the same brand or a competing brand), the agreement under which Amazon supplied marketplace services to that brand, as well as
any agreement under which the brand supplied its walking socks to Amazon for it to resell, would be removed from the safe harbour and thus be vulnerable to challenge.
41At para.91.
42The logic of this statement is not entirely convincing, however, given that as long as a gatekeeper had a relevant market share above 30%, it would not be able to rely on
the VBER in any event. Given this, it is unclear why the structure of the VBER should be narrowed specifically to remove agreements with gatekeepers from the safe
harbour.
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hardcore and are hence protected by the VBER safe
harbour, in whatever form, provided only that they do
“not de facto prevent the effective use of the internet by
the buyers or their customers to sell online”. Although
this passage essentially sets out what the European Court
ruled in Coty, as subsequently clarified by the
Commission itself in a policy brief,43 confirming the
position with such clarity in the Guidelines has proved
to be a significant development that, in this author’s
experience, has had more impact than any other change
under the new VBER. While the new draft Guidelines
provided examples of circumstances where the
Commissionwould have concerns overmarketplace bans,
including for example where sales on a marketplace are
reserved to the supplier or a sub-set of resellers, they also
made it clear that such situations would still be protected
by the safe harbour, as long as the other conditions for
applying the VBER were present. The consequences of
Coty’s designation of marketplace restrictions as not
hardcore thus finally became crystal clear.
The new draft Guidelines also included two more

changes that promised to make life easier for brands.
First, the rules on dual pricing were relaxed. In contrast
to the rigid approach specified under the 2010 Guidelines,
which as noted above treated differential pricing for
online and offline sales as a hardcore restriction, para.195
of the new draft Guidelines stated that “A requirement
that the same buyer pays a different price for products
intended to be resold online than for products intended
to be resold offline can benefit from the safe harbour of
the VBER, in so far as it has as its object to incentivise
or reward the appropriate level of investments respectively
made online and offline”. This will be the case as long
as the price difference is related to the difference in costs
of selling through the different channels. Importantly,
while the new guidance makes it clear that a wholesale
price differential for online and offline sales can still be
viewed as hardcore, this will be the case only “where the
price difference makes the effective use of the internet
for the purposes of selling online unprofitable or
financially not sustainable”. This is a high bar. Effectively
the burden of proof is reversed, so that dual pricing is
presumed to be protected and it is for a competition
authority or claimant to prove that effective use of the
internet is prevented, rather than any form of dual pricing
being classified as hardcore. As so often with block
exemptions, such presumptions are of critical importance
in practice.
In the second such change, the new draft Guidelines

moved away from the equivalence principle, which
required the criteria for admission to a selective
distribution system applicable to on- and offline sales to
be “equivalent”. While in this author’s experience this
was rarely a material issue in practice, as it was clear that
some criteria for brick and mortar sales inevitably needed

to be adjusted for the different needs of e-commerce, the
fact that a failure to respect the principle risked an entire
selective distribution system falling outside of the VBER
safe harbour, may have led to some brands taking a
cautious approach when setting criteria, potentially at the
cost of innovation. The new wording in para.221 of the
draft Guidelines was clear: “Considering that online and
offline channels have different characteristics, a supplier
operating a selective distribution system may impose on
its authorised distributors criteria for online sales that are
not identical to those imposed for sales in brick and
mortar shops, in as far as the criteria imposed for online
sales do not, directly or indirectly, in isolation or
combination with other factors, have as their object, to
prevent the buyers or their customers from effectively
using the internet for the purposes of selling their goods
or services online”. Again, this is a high bar.
Although the 2010 Guidelines stated that there was no

requirement for criteria to be identical between online
and offline channels, they prefaced this by noting that
“the Commission regards as a hardcore restriction any
obligations which dissuade appointed dealers from using
the internet to reach more and different customers by
imposing criteria for online sales which are not overall
equivalent to the criteria imposed for the sales from the
brick and mortar shop”.44 While the difference between
“overall equivalent to” and “not identical to” is arguably
one of degree, the shift in tone (and, implicitly, the burden
of proof) was again significant.
Also significant was that this quite subtle shift was

highlighted in the Explanatory Note as a key change in
the new regime. Indeed, the Explanatory Note was quite
explicit on the policy behind the changes on dual pricing
and the equivalence principle, noting that “The evidence
gathered so far in the review of the VBER indicates that
online sales have developed into a well-functioning sales
channel and therefore no longer needs special protection
by qualifying certain indirect measures restricting online
sales as hardcore restrictions” (emphasis added).
The Commission’s consultation on the draft VBER

and Guidelines closed on 17 September 2021. This
marked the end of the public-facing stage of the
consultation process, as the focus then switched to
confidential discussions between the Commission and
Member States. The one exception to this came out of
the blue on 4 February 2022, when the Commission
launched an additional “targeted consultation” on the
specific issue of information exchange in the context of
dual distribution. This comprised publication of draft new
Guideline text providing further clarity on the
circumstances in which information exchange would, and
would not, raise competition concerns, on which
comments were invited.45 It was accompanied by a further

43 See Commission policy paper 2018-01 of April 2018, “EU competition rules and marketplace bans: Where do we stand after the Coty judgment?”.
44 Paragraph 56.
45 See EC, “Draft new section dealing with information exchange in dual distribution” (4 February 2022), available at: https://competition-policy.ec.europa.eu/system/files
/2022-02/guidance_information_exchange_VBER_dual_distribution_2022_0.pdf.
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expert report, on information exchange in dual
distribution, by Dr Stephanie Pautke and Dr Jörg-Martin
Schultze of German law firm Commeo.46

Supported by the expert report, the new draft guidance
proposed a more permissive and purposive approach to
the analysis of information exchange in dual distribution,
which the Commission acknowledged can contribute to
the pro-competitive effects of vertical agreements,
including the optimisation of production and distribution
processes. Under the new proposal, information exchange
would be block-exempted as long as it was necessary to
improve the production or distribution of contract goods
or services. The new draft guidance included examples
of exchanges falling either side of this line, specifying
for example that the exchange of information on
promotional campaigns and recommended retail prices
(RRPs) from supplier to buyer would be permitted,
whereas the exchange of the parties’ actual future prices
would not. This marked a welcome response to
stakeholder feedback on the Commission’s original
proposal for revising the dual distribution exception and,
although the Commission did not confirm publicly, the
implication was that the proposal to create a new 10%
market share threshold for the protection of such
exchanges had been dropped.

The Final Texts
When the texts of the new VBER and Guidelines were
finally published on 10 May 2022 (less than three weeks
before coming into force),47 the Commission’s
abandonment of the 10% market share threshold for the
protection of information exchange in dual distribution
was confirmed. Rather than adopting the single stage test
from its consultation, however, the Commission had
introduced a two-stage test, namely that, in addition to
being necessary to improve production and distribution,
the exchange should also be necessary for implementation
of the agreement. Reflecting this, the final art.2(5) of the
new VBER states that the dual distribution exception
shall not apply to “the exchange of information between
the supplier and the buyer that is either not directly related
to the implementation of the vertical agreement or is not
necessary to improve the production or distribution of
the contract goods or services, or which fulfils neither of
those two conditions”. While the final art.2(5) is rather
confusingly drafted in negative terms, it is clear from the
accompanying Guidelines that these are cumulative
conditions, i.e. the exchange in question must be both
directly related to the implementation of the vertical
agreement and necessary to improve the production or
distribution. If either of these conditions is not met, then
the exchange falls outside of the VBER safe harbour and
must be individually assessed. Despite the convoluted
drafting, the introduction of this “double necessity” test

seems unlikely to be a major issue in practice, since the
assessments for “implementation necessity” and
“production or distribution necessity” are likely to be
essentially similar in any vertical agreement. As a result,
the tests are likely to be conflated.
Overall, this change is evidence of a wider recalibration

of the Commission’s approach to vertical agreements,
indicating a meaningful recognition of the rationale for
close co-ordination between supplier and buyer in a
vertical agreement to achieve efficiency benefits and
thereby promote inter-brand competition, even in a dual
distribution situation. As such, it demonstrates a more
nuanced approach than simply applying the standard
analytical framework for information exchange, which
treated such a relationship as just another form of
horizontal collusion and focused primarily on protecting
intra-brand competition.
In a further indication that the Commission had taken

account of stakeholder feedback on the consultation texts,
the final VBER text abandoned the earlier fact-specific
approach to setting the limits to shared exclusivity.
Instead, the final art.1(1)(h) defines an exclusive
distribution system as one in which up to five buyers are
allocated to a single exclusive territory or customer group.
While the change to the treatment of information

exchange in dual distributionwas largely expected, thanks
to the earlier mini-consultation, the new VBER text had
a bigger surprise in store in the form of an entirely new
hardcore restriction. Specifically, a new art.4(e) added
“the prevention of the effective use of the internet by the
buyer or its customers to sell the contract goods or
services” as a free-standing hardcore restriction. Under
this new provision, “other restrictions of online sales”
and “restrictions of online advertising that do not have
the object of preventing the use of an entire online
advertising channel” are expressly permitted. Why the
Commission felt it necessary to introduce this as a
free-standing hardcore restriction, rather than covering it
in the definitions section (as it had in the draft VBER) is
unclear, especially as even the new provision states that
such a restriction is classified as hardcore solely because
“it restricts the territory into which or the customers to
whom the contract goods or services may be sold within
the meaning of points (b), (c) or (d)”. Since such a
restriction is already hardcore, listing the restriction of
the effective use of the internet separately is entirely
superfluous. Presumably, this change reflects the result
of a rear-guard action by someMember States to increase
the scope for them to push back against online sales
restrictions that would otherwise be block-exempted under
the Commission’s more liberal approach. Whether this
makes any difference in practice, rather than being purely
symbolic, will have to be assessed by reference to future
cases.

46EC, “Expert Report on the review of the Vertical Block Exemption Regulation Information exchange in dual distribution”, available at: https://competition-policy.ec
.europa.eu/system/files/2022-02/kd0122032enn_VBER_dual_distribution_2.pdf.
47 See Commission press release IP/22/2844, “Commission adopts new Vertical Block Exemption Regulation and Vertical Guidelines”, available at: https://ec.europa.eu
/commission/presscorner/detail/en/ip_22_2844.
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Another largely symbolic change that may reflect
pressure from Member States came in the appearance of
an entirely new art.6 in the final VBER text. This states
that “The Commission may withdraw the benefit of this
Regulation … where it finds in any particular case that a
vertical agreement to which the exemption provided for
in Article 2… applies nevertheless has effects which are
incompatible with Article 101(3) of the Treaty. Such
effects may occur, for example, where the relevant market
for the supply of online intermediation services is highly
concentrated and competition between the providers of
such services is restricted by the cumulative effect of
parallel networks of similar agreements that restrict buyers
of the online intermediation services from offering, selling
or reselling goods or services to end users under more
favourable conditions on their direct sales channels”. It
goes on to state that “The competition authority of a
Member State may withdraw the benefit of this
Regulation where the conditions of Article 29(2) of
Regulation (EC) No 1/2003 are fulfilled”.
As the new article itself confirms, this is simply a

restatement of the position under Regulation 1/2003, so
adds nothing to the legal position. The inclusion of
guidance on the circumstances in which this may arise in
the article itself, rather than in the Guidelines, is also
distinctly odd. Possibly the intention was to indicate that
such a step is a real risk in future, compared with the
largely theoretical risk of withdrawal under the old VBER
(despite the repeated references in the old Guidelines to
the circumstances in which this could arise).Whether this
will be the case in practice, or whether this is simply an
example of performative language infecting EU
legislation, remains to be seen.48

In a more subtle change to the VBER text, art.2(5) has
been amended in the final version to clarify that the dual
distribution exception is not available to protect “vertical
agreements relating to the provision of online
intermediation services where the provider of the online
intermediation services is a competing undertaking on
the relevant market for the sale of the intermediated goods
or services”. This contrasts with the more nebulous
wording used in the July 2021 draft, which stated that the
exception would not apply “where a provider of online
intermediation services that also sells goods or services
in competition with undertakings to which it provides
online intermediation services enters into a non-reciprocal
vertical agreement with such a competing undertaking”.
As confirmed by the final Guidelines, this means that
only those agreements between sellers and operators of
hybrid platforms that relate to the provision of online
intermediation services on a “3P” basis will be excluded
from the VBER safe harbour, rather than all agreements.

Since platforms’ retail arms may be actual or at least
potential competitors to all of their sellers, it is hard to
see any circumstances in which marketplace service
agreements with hybrid platforms will be protected by
the new VBER safe harbour. This is justified by the
Commission on the grounds that such agreements “raise
concerns for competition in general on relevant markets
for the sale of the intermediated goods or services” due
to hybrid platforms’ “incentive to favour their own sales
and the ability to influence the outcome of competition
between undertakings that use their online intermediation
services”.49 This rationale seems weak, given that any
such self-preferencing of their own products by hybrid
platforms would be a form of unilateral conduct that
would be entirely independent from the express terms of
its marketplace services supply agreements. As such, it
could be better tackled as an abuse of dominance under
art.102 TFEU or (if the platform is a gatekeeper) under
the new DMA regime,50 for which the VBER has no
relevance.
Although parity clauses in marketplace service supply

agreements have come under scrutiny from competition
authorities without leading to infringement findings,51

such clauses are in any event now excluded from the
VBER safe harbour by the new art.5(1)(d), which covers
“any direct or indirect obligation causing a buyer of online
intermediation services not to offer, sell or resell goods
or services to end users under more favourable conditions
via competing online intermediation services”. In
situations where a marketplace has market power on the
relevant intermediation services market, its service supply
agreements with sellers would presumably be excluded
from the safe harbour on market share grounds alone. As
such, the basis for narrowing the dual distribution
exception in this way to exclude an entire category of
agreements from the safe harbour falls away.
On the plus side, the revised wording is more focused

than the draft text and makes it clear that the dual
distribution exception remains available in principle to
protect “1P” agreements governing the supply of goods
between a brand and the retail arm of a hybrid platform,
even if those goods compete with others offered by the
platform operator. This is important, as it means that
agreements that rely on the VBER safe harbour for
enforceability, such as agreements creating quantitative
selective distribution systems, will not be vulnerable to
challenge purely on the grounds that a supplier decides
to trade with a hybrid platform operator, for example if
a brand admits the retail arm of a hybrid platform as a
member of its selective distribution system. This is
welcome.

48The new art.6 is accompanied by a new s.7.1 in the Guidelines that contains little new guidance. While this new section suggests (at para.260) that the Commission may
withdraw of the benefit of the VBER safe harbour where “parallel selective distribution networks use qualitative criteria that foreclose distributors”, and that withdrawal
“may be limited to particular qualitative criteria or particular quantitative criteria which, for example, limit the number of authorised distributors”, experience suggests that
such an outcome is highly unlikely in practice.
49 2022 Guidelines at para.105.
50Regulation 2022/1925 of the European Parliament and of the Council of 14 September 2022 on contestable and fair markets in the digital sector [2022] OJ 265/1 (Digital
Markets Act). Most likely this would be under art.6(5), which provides that a gatekeeper “shall not treat more favourably, in ranking and related indexing and crawling,
services and products offered by the gatekeeper itself than similar services or products of a third party”.
51Most notably, the UK and German investigations of the Amazon marketplace price parity policy.
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Notwithstanding the policy concerns over marketplace
service agreements that led the Commission to make this
carve-out, the final 2022 Guidelines acknowledge that
appreciable anti-competitive effects are in any event
unlikely where the provider of those services lacksmarket
power in the market for online intermediation services.
The Guidelines go on to state that “In the absence of
restrictions by object or significant market power, it is
unlikely that the Commission will prioritise enforcement
action in respect of vertical agreements relating to the
provision of online intermediation services where the
provider has a hybrid function”.52 The decision
simultaneously to remove such agreements from the safe
harbour while also stating that enforcement action is
unlikely demonstrates that fence-sitting remains alive and
well at the Commission.
The shift in favour of brands between the draft and

final Guideline texts can also be seen in two small, but
helpful, changes to the expanded list of hardcore sales
restrictions. Specifically, whereas paras 192 of the draft
Guidelines listed “a requirement that the distributor shall
seek the supplier’s prior authorisation for selling online”
as a hardcore restriction, the final text of para.206 lists
“requiring the buyer to seek the supplier’s prior
authorisation before making individual online sales
transactions”. Implicitly, therefore, requiring approval of
a seller’s website before online sales are permitted is
acceptable, provided that such a requirement is not
implemented in a way that amounts to a de facto online
sales ban. This is confirmed by the final text of para.208,
which confirms that “requirements intended to ensure the
quality or a particular appearance of the buyer’s online
store” are protected by the safe harbour. While this is
consistent with the 2010 Guidelines, which confirmed
that “under the block exemption the supplier may require
quality standards for the use of the internet site to resell
his goods”, the shift between draft and final text in this
area is nevertheless interesting.
A further example of the Commission’s shift in

approach between draft and final text of the Guidelines
can be seen in the section on “Vertical agreements in the
online platform economy”. This section is intended to
provide further guidance on how online intermediation
service providers, such as marketplaces or app stores,
should be treated under the VBER regime. As noted
above, the 2022 VBER confirms that a provider of such
services should be treated as a supplier, and categorised
accordingly, with the buyer of such services being the
supplier of the goods or services, the sale of which is
thereby facilitated.
In a substantially expanded section, the Commission’s

final text confirms (at para.67) that “pursuant to Article
4, point (a) of the Regulation [i.e. the hardcore restriction

of a buyer’s ability to determine its sale price], the
exemption provided by Article 2(1) of the Regulation
does not apply to an agreement under which a provider
of online intermediation services imposes a fixed or
minimum sale price for a transaction that it facilitates”.
While this approach had been taken by some competition
authorities when examining parity clauses, it was not
clear whether art.4(a) should be interpreted more
narrowly, i.e. as governing only the pricing of the contract
goods or services supplied to the buyer by the supplier
of those goods or services. This new wording makes it
clear that, in the Commission’s view, a minimum or fixed
pricing provision in a marketplace services agreement
concerning a seller’s pricing under a separate supply
agreement will essentially be treated as a form of hardcore
resale price maintenance.
In addition, the final text of the Guidelines includes

more extensive reasoning for the Commission’s more
sceptical approach concerning the ability of online
platforms to protect their agreements from art.101 by
treating them as “genuine agency” relationships. The final
para.63 states that “Due to the factors mentioned in
section 3.2.3., those conditions [for genuine agency] will
generally not be fulfilled in the case of agreements entered
into by undertakings active in the online platform
economy”. Section 3.2.3 lists a number of reasons why,
in the eyes of the Commission, online platforms are
unlikely to be able to benefit from the agency exception,
including the fact that they “generally act as independent
economic operators and not as part of the undertakings
for which they provide services … often serve a very
large number of sellers, which prevents them from
effectively becoming part of any of the sellers’
undertakings … [and] the conditions under which goods
or services are sold and the commercial strategy are
determined by the undertaking active in the online
platform economy rather than by the sellers of the goods
or services”. While this new wording, which reflects the
Commission’s extensive case experience over recent
years,53 provides helpful clarity, and is a significant
improvement over the simplistic risk-based framework
of the 2010 Guidelines, it will clearly make it harder for
online platforms and their trading partners to rely on
agency principles to avoid their agreements being
challenged under art.101, even where the platform takes
care to minimise its commercial risks.

The new UK verticals regime
Until the expiry of the 2010 VBER and Guidelines on 31
May, the UK’s vertical agreements regime had remained
completely aligned with the EU’s, despite Brexit. From

52 Paragraph 109. The Commission attempts to explain its rationale for this approach in the next sentence, which reads: “This is in particular the case where, in a dual
distribution scenario, a supplier allows buyers of its goods or services to use its website to distribute the goods or services, but does not allow the website to be used to offer
competing brands of goods or services and is not otherwise active on the relevant market for the provision of online intermediation services in respect of such goods or
services”. This is presumably designed to address situations where a brand allows its retailers to create online stores on the brand’s own website.
53Most notably in the eBooks case (Case AT.39847), which concerned the co-ordinated implementation of an agency-based sales model for eBooks. While the status of the
agency agreements under art.101 was not the primary focus of that case, which concentrated instead on collusion between Apple and participating publishers to move from
a reseller to agency model, the Commission’s investigation revealed the inadequacy of the regime at the time for analysing agency relationships in an online setting.
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1 May 2004, when the modernisation of EU competition
law54 rendered the previous (highly permissive) UK
competition law regime for vertical agreements55 obsolete,
the UK safe harbour for vertical agreements was defined
by the VBER, which created a “parallel exemption” from
the Competition Act 1998’s (CA98) Chapter I prohibition
for all agreements that fell within the VBER’s safe
harbour or would do so if they affected interstate trade
within the EU.56

This state of affairs continued throughout the Brexit
transition period, which lasted from the UK’s departure
from the EU on 31 January 2020 until 31 December 2020.
This is because during this period EU law continued to
apply to the UK in its entirety. At the end of the transition
period, large swathes of EU law were “cut and pasted”
into UK law, as “retained EU law”, to avoid large legal
and regulatory gaps opening up overnight. Consistent
with this, the 2010 VBER was incorporated directly into
UK law as the “retained VABER”.57 At the same time,
the CMA lost the ability to enforce art.101 TFEU and
formal links between the EU and UK regimes were
definitively severed.
The expiry of the VBER, and hence the retained

VABER, on 31 May 2022 thus created a need for the UK
to create a new, post-Brexit regime for vertical agreements
under domestic competition law. Rather than starting
from a clean sheet of paper, or reverting to a version of
the pre-2003 UK verticals regime, the CMA sensibly
opted to recommend that the UK retain a high degree of
alignment with the EU VBER regime.58 As well as being
favoured by businesses and their advisers, given the
desirability of maintaining consistency between regimes,
it was also clear that the CMA wished to retain key
aspects of the EU legal regime (including the hostility to
online sales bans and territorial restrictions) as the
foundation for future enforcement, evenwhere they rested
on principles that were embedded in the EU’s single
market objective. Despite the political context, which has
so far promoted the freedom to diverge from EU rules
above all else and led to the new regime being promoted
by ministers as an entirely new regime that was tailored
to the needs of UK businesses, the UK government agreed
fully with the CMA’s recommendations to limit
divergence from the EU VBER regime.59

Similarly, although the form of the new Vertical
Agreements Block Exemption Order (VABEO)60 is less
close to the 2022 VBER than was the case for the retained
VABER and the 2010 VBER (which were identical), the
substance of the two documents is essentially the same,
except for a small number of specific points where the
UK regime has explicitly diverged. Thus, for example,
while active and passive sales are defined in the VABEO
in art.8, which also sets out the hardcore restrictions and
their exceptions, instead of in a definitions section as is
the case with the new VBER, the wording for the
definitions is almost identical. Either deliberately, or
because the government were out of time to align the text
with the final form of the new VBER, the VABEO
follows the Commission’s original proposal from the
draft VBER for an undefined “limited number of buyers”
to benefit from shared exclusivity, rather than this being
capped at five. This shows the difficulties faced by the
CMA in crafting a broadly aligned UK regime in
circumstances where the shape of the new EU regime
was in flux up to the last moment and the UK was no
longer in the room with the Commission and Member
States in crafting it.
Similarities between the CMA’s accompanying

Guidance,61 and the 2022 Guidelines are even more
apparent, with large passages of the latter being
reproduced verbatim in the former. Thus there is a section
on “Vertical agreements in the online platform economy”
and on “Applying the concept of agency agreements to
the online platform economy”, with similar wording in
each case. Unlike the 2022Guidelines, however, the CMA
Guidance retains the overall structure of the 2010
Guidelines, meaning that there is a separation between
sections that analyse the application of the block
exemption and those that describe the self-assessment of
categories of agreement outside of its scope. Alignment
on substance is fortunately unaffected.
Given the continued high degree of alignment between

the new EU and UK regimes,62 there is no need to provide
an exhaustive review of the UK’s new approach to online
retail. One notable area of divergence is that, unlike the
EU, the VABEO has not singled out marketplace services
agreements for exclusion from the dual distribution
exception. While this could be taken as evidence of a

54Notably through the coming into force of Regulation 1/2003 on the implementation of the rules on competition laid down in arts 81 and 82 of the Treaty.
55Under the Competition Act 1998 (Land and Vertical Agreements Exclusion) Order 2000 (SI 2000/310).
56Under s.10 of the CA98 (now repealed).
57Through a combination of the operation of the European Union (Withdrawal) Act 2018 and the Competition (Amendment etc.) (EU Exit) Regulations 2019, as amended
by the Competition (Amendment etc.) (EU Exit) Regulations 2020.
58See the CMA’s consultation document CMA145con, “The retained Vertical Agreements Block Exemption Regulation” (17 June 2021), available at: https://assets.publishing
.service.gov.uk/government/uploads/system/uploads/attachment_data/file/994552/VBER_recommendation_2021_consultation_with_annexes_170621_FINAL.pdf and its
final recommendation to ministers, which was published on 3 October 2021 and is available at: https://assets.publishing.service.gov.uk/government/uploads/system/uploads
/attachment_data/file/1030880/VABER_Final_RecommendationOctober2021__PVedit.pdf.
59See the Government’s formal Response published inMay 2022: The Department for Business, Energy and Industrial Strategy, “Draft Vertical Agreements Block Exemption
Order Government Response to Consultation”, available at: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1075037
/vabeo-government-response.pdf.
60The Competition Act 1998 (Vertical Agreements Block Exemption) Order 2022 (SI 2022/516), which was made on 4 May 2022, i.e., less than a month before entry into
force.
61CMA166, “Vertical Agreements Block Exemption Order guidance”, first published on 12 July 2022 and available at https://www.gov.uk/government/publications/vabeo
-guidance. The CMA’s consultation document on its draft Guidance, and responses, are available at: CMA, “Consultation outcome: Draft VABEO Guidance”, available
at: https://www.gov.uk/government/consultations/draft-vabeo-guidance.
62Remarkably, this even extends to incorporating an express reference to EU law in the following definition in Article 2 VABEO: “‘online intermediation service’ means
a service that allows undertakings to offer goods or services to other undertakings or to end users with a view to facilitating direct transactions between such undertakings
or between such undertakings and end users, irrespective of whether and where those transactions are ultimately concluded and that constitutes an information society
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more lenient policy towards online platforms under the
new UK regime, that impression is contradicted by the
approach taken by the VABEO towards parity clauses.
Specifically, the VABEO designates “wide retail parity
obligations” as hardcore restrictions. These are defined
by art.8(7) VABEO as a “restriction by reference to any
of the supplier’s indirect sales channels (whether online
or offline, for instance online platforms or other
intermediaries), which ensures that the prices or other
terms and conditions at which the supplier’s goods or
services are offered to end users on a sales channel are
no worse than those offered by the supplier on another
sales channel”. By broadening the definition beyond
online, and treating such restrictions as hardcore rather
than excluded, the UK regime has taken amarkedlymore
hostile approach to wide parity obligations than the EU,
albeit one that chimes with the long-running hostility of
the CMA and its predecessor to wide parity clauses.63

Other remaining areas of divergence do not show a
particular underlying policy direction. On the one hand,
the fact that the UK regime will permit the combination
of exclusive and selective distribution within the same
territory indicates a more permissive approach than the
EU in this respect. On the other hand, the UK’s refusal
to treat tacitly renewable non-competes as excluded in
circumstances where the parties have an opportunity to
terminate after five years indicates a stricter approach
than the EU. These are relatively minor points of
difference, however.
Potentially the most significant area of divergence

arises in the procedural aspects of the new UK regime.
Here, art.12 VABEO provides that the CMAmay remove
an agreement from the block exemption safe harbour
merely if the parties have not responded to an information
notice relating to that agreement within 10 working days.
If the CMA chooses to use this power, which provides a
radically simpler process for disapplying the block
exemption than the EU process referred to in art.6 of the
2022 VBER (which is mirrored in the separate power
provided by art.13 VABEO), this couldmaterially reduce
parties’ ability to rely on the relative impregnability of
agreements protected by the block exemption. Should
this not arise, the threat of cancellation raised by art.12
VABEOwould prove as theoretical as it has so far proved
to be under the EU regime.

The biggest threat to the ability of European online
retailers to reach customers in the UK remains Brexit
itself. Since the UK is no longer a Member State, none
of the EU competition law provisions protecting trade
betweenMember States apply to restrictions on trade into
the UK. As a result, the presumption is that a supplier
may freely prohibit sales from the EU into the UK,
whether active or passive, without infringing EU
competition law. Even though the core principles of EU
competition law have been incorporated into the newUK
regime, it is clear from the CMA’s Guidance that they
now need to be viewed through a purely internal UK lens.
In other words, while a restriction on trade between one
part of the UK and another will be treated as hardcore
under art.8 VABEO, unless one of the exceptions applies,
restrictions on trade into the UK will fall entirely outside
of the CA98 regime, provided they are not “implemented
in the UK”.64 Although the need for UK implementation
is set to change, to extend the reach of the Chapter I
prohibition to agreements implemented outside the UK
that have an effect on competition in the UK, the CMA
Guidance indicates that it will continue to take a
permissive approach to restrictions on sales into the UK.
In a crucial passage, para.8.32 states that “Insofar as the
Chapter I prohibition is engaged, where a vertical
agreement only concerns restrictions relating to exports
outside the UK or imports/re-imports from outside the
UK, the CMA is unlikely to regard it as having the object
of restricting competitionwithin theUK. The CMAwould
instead assess whether such a vertical agreement has the
effect of restricting competition within the UK, taking
into account the nature of the products or services, as well
as the real operating conditions and the structure of the
market concerned”. While this leaves the door open to
enforcement action against such agreements (possibly
under a different government in the future?), it does
indicate that the CMA currently has no intention of
emulating the Swiss authorities and using domestic
competition law to combat contractual restrictions on
sales from the EU.

Conclusion
Now that the new VBER and Guidelines are finally in
force, we will have 12 years to assess their impact. This
is a very long time in e-commerce. As this article
demonstrates, the Commission and Member States have

service within the meaning of Article 1(1)(b) of Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September 2015 laying down a procedure
for the provision of information on the field of technical regulations and of rules on Information Society services”. As such, this largely mirrors the definition in art.1(1) of
the 2022 VBER. To provide another example, art.3(3) VABEO provides that trade associations will be covered by the exemption, as long as no member has annual revenues
of more than £44 million (i.e. roughly the same as the threshold of €50 million specified under the equivalent provision at art.2(2) of the 2022 VBER).
63Notable interventions included the OFT’s 2010 investigation into the use of rate parity obligations by online travel agents (subsequently settled); the OFT’s 2012 report
on “price relationship agreements”, which it commissioned from economic consultancy Lear; a 2014 CMA order banning the use of wide price parity obligations in
agreements between private motor insurance providers and price comparison websites following a full market investigation by the Competition Commission (CMA, “Press
release: CMA sets out changes for private motor insurance”, available at: https://www.gov.uk/government/news/cma-sets-out-changes-for-private-motor-insurance); the
OFT’s Amazon marketplace price parity CA98 investigation; and the CMA’s 2020 infringement decision against Comparethemarket, which led to the imposition of fines
of almost £18 million for the use of wide parity clauses. Interestingly, the Competition Appeal Tribunal subsequently overturned that decision in its judgment of 8 August
2022 in BGL Holdings Ltd v Competition and Markets Authority [2022] CAT 36, on the grounds that the CMA had failed to prove that the parity clause in question had
any anti-competitive effect. While that judgment could be seen as casting doubt on the CMA’s policy decision to condemn all such clauses as hardcore restrictions under
the VABEO, and indeed contained some comments from the Tribunal supporting the CMA’s approach of not treating such clauses as infringing by object, the fact is that
they are now classified as hardcore infringements as a matter of UK law so must now be viewed as presumptively unlawful by operation of the order alone. Although this
presumption will be rebuttable, the burden will be on the parties to prove legality. This new designation thus demonstrates the power of presumptions under block exemptions.
64This is because the Chapter I prohibition currently catches only agreements that are implemented in the UK. Although the Government has agreed to the CMA’s request
to implement this change, it will depend on new primary legislation that has not been published at the time of writing.
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used the latest review of the vertical agreements regime
to shift the playing field back towards brands and away
from online retailers and platforms. In the eyes of the
Commission, these operators no longer merit special
treatment and can stand on their own feet, as far as their
agreements with suppliers and sellers are concerned. The
UK has followed suit and will continue to do so, albeit
in its case there will be an opportunity to revisit the
balance after only six years, due to the more limited
duration of the VABEO.
In this author’s experience, the new regime has had

one significant and immediate impact, in terms of the
number of brands implementing total or partial bans on
marketplace sales, whether as part of a selective
distribution system or more widely. While this was
something that most brands were already entitled to do
under the old VBER, at least since Coty, many were
reluctant to test the point in the absence of clear guidance.
This they now have and many brands are responding
accordingly.

While many brands are also actively considering the
potential for flowing down exclusivity obligations to
retailers, the implementation and enforcement of such
obligations through indirect contractual relationships may
be challenging. This may blunt the impact of this change.
If brands find effective solutions, this may well put new
life into the exclusive distribution model, with the
potential to have a material constraining effect on online
retailers operating a pan-European sales model. Or this
particular aspect may prove to have only limited impact
on a retail environment that continues to see increased
use of selective distribution for a wide range of consumer
products. Time will tell.
It will in any event be interesting to see how the new

regime is applied by the Commission and National
Competition Authorities and interpreted by the courts.
No doubt new and unanticipated issues will arise over
the next 12 years that will need to be picked up during
the next review. While that fortunately remains some
years off, it may not be long before somebody somewhere
in the Commission starts a list.
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